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IN THE FIRST-TIER TRIBUNAL (INFORMATION RIGHTS)  

BETWEEN 

EA / 2015 / 0237 

 JOHN PRING 

and 

Appellant 

 (1) THE INFORMATION COMMISSIONER 

(2) THE DEPARTMENT FOR WORK AND PENSIONS 

Respondents 

__________________________________________________________________ 

RESPONSE ON BEHALF OF THE 

DEPARTMENT FOR WORK AND PENSIONS  
__________________________________________________________________ 

1. This is the response of the Department for Work and Pensions (“DWP”) to the 

appeal in accordance with rule 23 of the Tribunal Procedure (First-tier Tribunal) 

(General Regulatory Chamber) Rules 2009.  

2. The Appellant has appealed the decision notice (“DN”) of the Information 

Commissioner (“the Commissioner”) dated 17 September 2015, containing his 

decision on the Appellant’s appeal complaint about the DWP’s refusal to provide 

“Peer Review” documents (or information relating to Peer Reviews) under the 

Freedom of Information Act 2000 (“FOIA”).  

FACTUAL BACKGROUND 

3. Peer Reviews are internal reviews undertaken by the DWP in cases where the 

Department may want to analyse how a case has been handled.  They should be 

carried out where a claimant has committed suicide and the Department is aware 

that this has been associated with its actions.  In may also be considered in other 

cases, such as where a case is particularly complex, or involves a persistent or 

vexatious claimant. They are used as a “continuous improvement tool” and will 

consider whether local or national standards have been followed and if the 

process needs to be revised or improved. Their purpose is not to seek out or 

apportion blame and policy is out of scope.   

4. The Appellant wrote to the DWP on 13 October 2014 making a request for 

information under the FOIA. His request was as follows:  

1. How many [Peer Reviews] of individual cases involving deaths have taken place in 

each of the last 10 years? [“Request 1”] 

2. Please give me as many details as possible for each review ie. circumstances of 

death, date and location of death, which benefits were involved, and conclusion of 

review. [“Request 2”] 

3. Please provide me with copies of each of these reviews. [“Request 3”] 
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5. On 10 November 2014, the DWP responded to the request. In relation to Request 

1, it explained that national records of Peer Reviews had only been kept since 

February 2012. From that time, up until November 2014, 60 Peer Reviews had 

been conducted. In relation to the number of Peer Reviews prior to that, the 

information was not held centrally and responding to this aspect of the request 

would exceed the appropriate limit and hence was refused under section 12 

FOIA. The response to Request 1 is no longer in issue in these proceedings.  

6. In relation to Requests 2 and 3, the request was refused under section 44 FOIA, 

on the basis that disclosure of the information is prohibited by section 123 of the 

Social Security Administration Act 1992 (“the 1992 Act”).  

7. The Appellant pursued the matter to the Commissioner, as he was entitled to do. 

By his DN, the Commissioner upheld DWP’s decision not to provide further 

information, on the basis that section 123 prohibits disclosure and hence that 

there was no requirement to disclose under FOIA because of section 44 of that 

Act.  

8. The DWP agrees with the Commissioner’s DN in all particulars.  

9. The Appellant has now pursued an appeal to the First-tier Tribunal (“FTT”). The 

DWP invites the FTT to uphold the decision of the Commissioner, for the reasons 

given in the DN, and in the Commissioner’s Response dated 16 November 2015, 

and in this Response.  

RELEVANT LAW 

10. The FOIA provides a member of the public with a right to information held by 

public bodies, subject to various exceptions.  

11. One such exception is section 44 FOIA, which provides that information is 

“exempt” information if its disclosure “is prohibited under any enactment”. In 

such cases there is no obligation to disclose the information whose disclosure 

would otherwise be prohibited.  

12. Section 123 of the 1992 Act provides materially as follows:  

(1) A person who is or has been employed in social security administration or 

adjudication is guilty of an offence if he discloses without lawful authority any 
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information which he acquired in the course of his employment and which relates to a 

particular person. 

… 

(3) It is not an offence under this section— 

(a) to disclose information in the form of a summary or collection of information so 

framed as not to enable information relating to any particular person to be 

ascertained from it; or 

(b) to disclose information which has previously been disclosed to the public with 

lawful authority. 

GROUND 1: “Failure to consider all parts of the Appellant’s requests” 

13. This ground is explained in the Appellant’s Grounds of Appeal as follows:  

12. … the Commissioner stated that he considered “that items 2 and 3 of the request 

are essentially asking for the same information.” The Commissioner then proceeded to 

consider item 3 of the request only.  

13. In so doing, the Commissioner failed to recognize that some or all of the 

information sought by request (ii) might be held by the DWP in documents other than 

the reviews sought by request (iii). The Commissioner therefore failed to investigate 

and consider the totality of the Appellant’s request.  

14. As the Commissioner points out, the argument being made here is somewhat 

unclear. 

15. Plainly, Request 2 cannot be interpreted as extending to information not 

contained in the Peer Reviews themselves. Request 2 was for “as many details as 

possible for each review i.e. circumstances of death, date and location of death, 

which benefits were involved, and conclusion of review”. It is impossible to see 

how this could be construed so as to extend beyond the contents of the Peer 

Reviews, and if it were to be understood in this way, its reach is wholly unclear.   

16. It follows that this was seeking information contained in the Peer Reviews 

themselves. Accordingly:  

(i) Request 2 added nothing to Request 3, and the Commissioner was correct 

to approach it as he did.  

(ii) In any case section 44 FOIA and section 123 of the 1992 Act are equally 

applicable to Request 2 as to Request 3.  

17. Ground 1 is without substance and should be rejected.  

GROUND 2: Did section 123 apply to the entirety of the information sought 
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18. The argument here is that the Commissioner erred by considering only a selection 

of the Peer Reviews.  

19. First, the Commissioner’s approach was entirely correct and adequate. Even in so 

far as he did not do so (as to which the DWP defers to the Commissioner), it was 

not necessary for the Commissioner to review each and every Peer Review to 

conclude that they are covered, in their entirety, by section 123.  

20. Secondly, in any case the FTT can, in so far as necessary, conduct an 

examination of all 60 Reviews, or as wide a selection as it considers appropriate 

to resolve this appeal, including by considering a different selection from that 

conducted by the Commissioner. The DWP’s position is that no different 

conclusion will be reached regardless of which Peer Reviews are considered. 

Subject to any points arising under Ground 3, addressed below, it is not possible 

to address this further in open submissions, but the DWP suggests that not much 

elaboration is needed once the Peer Reviews are examined by the FTT.  

GROUND 3: “Errors in law in application of section 123”  

21. There are in fact two quite distinct arguments under this ground.  

22. First, it is argued that “conclusions and recommendations made by DWP 

employees is not information acquired by those employees”. This is 

misconceived:  

(i) Information that is held by employees is necessarily acquired by them.  

(ii) If the argument were correct, it would seriously undermine section 123 of 

the 1992 Act. A conclusion or recommendation might plainly contain 

highly sensitive information relating to an individual. If the Appellant’s 

submission is correct, no matter how sensitive, section 123 would not 

protect it from disclosure (and that would not be confined to this case or 

to Peer Reviews).  

(iii) The very same argument was rejected by the FTT in Vijayakumar v DWP, 

25 June 2014, EA/2011/0235, as follows:  

16. It is argued by the Appellant that some of the information is not acquired as 

it has been generated by the DWP (e.g. letters written in pursuit of the 

Appellant’s claim for child support) however, the right to disclosure under 

FOIA relates to information not documents. We are satisfied that the 
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information contained within the documents (whether generated or received) 

has been acquired by the employees in the course of the exercise of the 

Agency’s functions otherwise they would not know to whom to write and about 

what (e.g. who are the parties and their representatives, the address of the 

property, the sums involved, the timescales involved and the legal parameters 

applicable). Consequently we are satisfied that the information is acquired.  

23. The second argument is quite separate. It is that the Peer Reviews do, or must 

necessarily, contain some generic information, in the form of conclusions or 

recommendations, which do not “relate to” a particular person.  

24. The DWP agrees with the Commissioner as to the breadth of the phrase “relates 

to”: see R v Smith [1975] QB 531 and, importantly in the present context, 

APPGER v FCO and IC, FTT, 3 May 2012. All that is necessary is that there 

must be “some connection” between the information and the person, so that it 

“touches” them (para 65 and 68). There is no need for the information to “refer 

to” the person.  

25. The conclusions and recommendations in the Peer Reviews plainly “relate to” the 

person whose death triggered the Peer Reviews in this sense. The conclusions are 

conclusions about the circumstances of that person. The recommendations arise 

from those circumstances and therefore relate to the individual.  

26. It is right, as the Commissioner recognises, that recommendations in the Peer 

Reviews can be more or less general. Some of the local and national 

recommendations make explicit reference to the individual (the DWP is content 

to adopt the examples given by the Commissioner in Section A of his 

Confidential Annex for this purpose), and in these cases obviously relate to those 

individuals.  

27. However, the DWP submits, in agreement with the Commissioner, that even the 

most general recommendations made (see Section B of the Confidential Annex) 

“relate to” the individual in the sense identified above. They arise out of the 

circumstances of that particular individual and plainly touch upon him and his 

circumstances. They have the necessary connection with the individual for the 

purposes of section 123.  

28. Ground 3 should be rejected.  
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GROUND 4: “Failure to consider previous disclosure” 

29. The argument is that some information within the request has already been 

disclosed to the public, and hence is outside of the protection of section 123(1) by 

reason of section 123(3)(b). The only example given is the DWP’s response to 

the Coroner’s report into the death of Michael O’Sullivan.  

30. The argument is doubly misconceived, quite apart from the fact that it has no 

practical benefit for the Appellant in so far as he can already access the 

information in question:  

(i) The example given, namely the DWP’s response in the O’Sullivan case, is 

not a Peer Review. The document referred to is distinct, and does not 

come within the Appellant’s Request.  

(ii) For completeness, since the information is in the public domain, and 

plainly reasonably accessible to the Appellant, it is exempt from 

disclosure under section 21 FOIA.  

31. Ground 4 should be rejected.  

CONCLUSION 

32. The FTT should dismiss the appeal.  

TIM BULEY 

LANDMARK CHAMBERS 

15 December 2015 


