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IN THE FIRST-TIER TRIBUNAL (INFORMATION RIGHTS)  

BETWEEN 

EA / 2015 / 0237 

 JOHN PRING 

and 

Appellant 

 (1) THE INFORMATION COMMISSIONER 

(2) THE DEPARTMENT FOR WORK AND PENSIONS 

Respondents 

__________________________________________________________________ 

SKELETON ARGUMENT ON BEHALF OF THE 

DEPARTMENT FOR WORK AND PENSIONS  
__________________________________________________________________ 

“AS x” means paragraph x of the Appellant’s Skeleton 

1. The Department for Work and Pensions (“DWP”) resists this appeal.  

2. The Appellant has appealed the decision notice (“DN”) of the Information 

Commissioner (“the Commissioner”) dated 17 September 2015, containing his 

decision on the Appellant’s appeal complaint about the DWP’s refusal to provide 

“Peer Review” documents (or information relating to Peer Reviews) under the 

Freedom of Information Act 2000 (“FOIA”).  

FACTUAL BACKGROUND 

3. Peer Reviews are internal reviews undertaken by the DWP in cases where it may 

want to analyse how a claim has been handled.  They should be carried out where 

a claimant has committed suicide and the DWP is aware that this has been 

associated with its actions.  They may also be considered in other cases, such as 

where a case is particularly complex, or involves a persistent or vexatious 

claimant. They are used as a “continuous improvement tool” and will consider 

whether the DWP’s local or national standards have been followed and if the 

process needs to be revised or improved. Their purpose is not to seek out or 

apportion blame or to criticise the DWP’s underlying policies.   

4. The Appellant wrote to the DWP on 13 October 2014 making a request for 

information under the FOIA. His request was as follows:  

1. How many [Peer Reviews] of individual cases involving deaths have taken place in 

each of the last 10 years? [“Request 1”] 

2. Please give me as many details as possible for each review ie. circumstances of 

death, date and location of death, which benefits were involved, and conclusion of 

review. [“Request 2”] 

3. Please provide me with copies of each of these reviews. [“Request 3”] 



2 

5. On 10 November 2014, the DWP responded to the request. In relation to Request 

1, it explained that national records of Peer Reviews had only been kept since 

February 2012. From that time, up until November 2014, 60 Peer Reviews had 

been conducted. In relation to the number of Peer Reviews prior to that, the 

information was not held centrally and responding to this aspect of the request 

would exceed the appropriate cost limit and hence was refused under section 12 

FOIA. The response to Request 1 is no longer in issue in these proceedings, save 

indirectly in that the Appellant now argues (AS 33(b)) that the disclosure of this 

information contradicts the legal position taken by the Commissioner and the 

DWP itself in these proceedings. That contention is not well-founded, for reasons 

addressed below. 

6. In relation to Requests 2 and 3, the request was refused under section 44 FOIA, 

on the basis that disclosure of the information is prohibited by section 123 of the 

Social Security Administration Act 1992 (“the 1992 Act”).  

7. The Appellant pursued the matter to the Commissioner, as he was entitled to do. 

By his DN, the Commissioner upheld the DWP’s decision not to provide further 

information, on the basis that section 123 of the 1992 Act prohibits disclosure and 

hence that there was no requirement to disclose under FOIA because of section 

44 of that Act.  

8. The DWP agrees with the Commissioner’s DN in all particulars.  

9. The Appellant has now pursued an appeal to the First-tier Tribunal (“FTT”). The 

DWP invites the FTT to uphold the decision of the Commissioner, for the reasons 

given in the DN, in the Commissioner’s Response dated 16 November 2015, and 

herein.  

RELEVANT LAW 

10. The FOIA provides a member of the public with a right to information held by 

public bodies, subject to various exceptions.  

11. One such exception is section 44 FOIA, which provides that information is 

“exempt” information if its disclosure “is prohibited under any enactment”. In 
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such cases there is no obligation to disclose the information whose disclosure 

would otherwise be prohibited.  

12. Section 123 of the 1992 Act provides materially as follows:  

(1) A person who is or has been employed in social security administration or 

adjudication is guilty of an offence if he discloses without lawful authority any 

information which he acquired in the course of his employment and which relates to a 

particular person. 

… 

(3) It is not an offence under this section— 

(a) to disclose information in the form of a summary or collection of information so 

framed as not to enable information relating to any particular person to be 

ascertained from it; or 

(b) to disclose information which has previously been disclosed to the public with 

lawful authority. 

13. Section 123(9) of the 1992 Act provides for the Secretary of State to authorise 

disclosure notwithstanding that it would otherwise contravene subsection (1):  

(9) For the purposes of this section a disclosure is to be regarded as made with lawful 

authority if, and only if, it is made— 

… 

(b) by any other person either— 

… 

(ii) to, or in accordance with an authorisation duly given by, the person responsible; 

... 

and in this subsection “the person responsible” means the Secretary of State, the Lord 

Chancellor or any person authorised by the Secretary of State or the Lord Chancellor 

for the purposes of this subsection and includes a reference to “the person 

responsible” within the meaning of any corresponding enactment having effect in 

Northern Ireland. 

GROUND 1: “Failure to consider all parts of the Appellant’s requests” 

14. This ground is explained in the Appellant’s Grounds of Appeal as follows:  

12. … the Commissioner stated that he considered “that items 2 and 3 of the request 

are essentially asking for the same information.” The Commissioner then proceeded to 

consider item 3 of the request only.  

13. In so doing, the Commissioner failed to recognize that some or all of the 

information sought by request (ii) might be held by the DWP in documents other than 

the reviews sought by request (iii). The Commissioner therefore failed to investigate 

and consider the totality of the Appellant’s request.  

15. As the Commissioner points out, the argument being made here is somewhat 

unclear. 

16. Plainly, Request 2 cannot be interpreted as extending to information not 

contained in the Peer Reviews themselves. Request 2 was for “as many details as 
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possible for each review i.e. circumstances of death, date and location of death, 

which benefits were involved, and conclusion of review”. It is impossible to see 

how this could be construed so as to extend beyond the contents of the Peer 

Reviews, and if it were to be understood in this way, its reach is wholly unclear.   

17. It follows that this was seeking information contained in the Peer Reviews 

themselves. Accordingly:  

(i) Request 2 added nothing to Request 3, and the Commissioner was correct 

to approach it as he did.  

(ii) In any case section 44 FOIA and section 123 of the 1992 Act are equally 

applicable to Request 2 as to Request 3.  

18. The Appellant expands this Ground at AS 20-24, and makes explicit his argument 

that Request 2 was wider than, or at least included information not contained 

within, Request 3. In response:  

(i) The basic structure of his three requests is that they proceed from less 

ambitious to more ambitious. Request 1 was for generalised information – 

numbers of reviews and so on. Request 2 was for “as many details as 

possible for each review”, and Request 3 was for the entirety of the Peer 

Reviews. Seen in that context, the natural reading of the Request is that 

Request 1 was for something less than Request 3. For that reason, 

contrary to AS 21, there is nothing “illogical” about treating Request 2 as 

encompassed within Request 3. If all of the Peer Reviews were provided, 

then Requests 1 and 2 would both be redundant.  

(ii) In any case, the language of Request 2 seeks information contained within 

or ascertainable from the individual Peer Reviews – details for each 

review. Accordingly, once the Commissioner concluded, as he did, that 

the Peer Reviews should be withheld in their entirety, he had necessarily 

addressed the question of whether any details from the Peer Reviews 

could be disclosed without contravening section 123 of the 1992 Act.  

(iii) That is reinforced by the examples given by the Appellant in Request 2 

itself. These are “circumstances of death, date and location of death, 

which benefits were involved, and conclusion of review”. These are all 

matters which may be detailed within the Peer Review, and were 
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considered by the Commissioner in that context. Further, they are all, 

obviously, matters within section 123(1) of the 1992 Act. To disclose the 

circumstances, date or location of an individual’s death, the benefits he 

was receiving or seeking at the time of his death, or the conclusions of the 

review carried out in light of those matters would plainly and obviously 

be to disclose information relating to that individual, however widely or 

narrowly one reads that phrase.  

(iv) Tellingly, the only example which the Appellant’s Skeleton gives of a 

matter which the DWP might hold which is not contained within the Peer 

Reviews themselves is (AS 20) that it “seems entirely possible to the 

Appellant that the reviews may contain conclusions specific to individual 

cases, but general, systematic conclusions may be addressed separately”. 

In so far as general conclusions are contained in a particular Peer Review 

(which the FTT will be able to ascertain for itself), they were addressed 

by the Commissioner as part of the exercise of considering whether part 

of the Peer Reviews could be disclosed. In fact conclusions are not 

recorded separately elsewhere. For completeness, general conclusions not 

set out within the Peer Reviews but drawn from them would not fall 

within Request 2 in principle, because they are plainly not “details for 

each [individual] review”.   

(v) The Appellant complains (AS 24) that he is “penalised” for not being able 

to identify all the sources in which the information he seeks may be held”. 

That is without substance. He asked for Peer Reviews and details thereof. 

The Commissioner considered the Peer Reviews, and concluded that they 

were covered in their entirety by section 123 of the 1992 Act. The 

correctness of that conclusion is the subject of Ground 3, but provided 

that it is correct, it is impossible to see what it would add to consider this 

matter through the prism of Request 2 rather than Request 3.  

19. Ground 1 is without substance and should be rejected.  

GROUND 2: Did section 123 apply to the entirety of the information sought 

20. The argument here is that the Commissioner erred by considering only a selection 

of the Peer Reviews.  
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21. First, the Commissioner’s approach was entirely correct and adequate. Even in so 

far as he did not do so (as to which the DWP defers to the Commissioner), it was 

not necessary for the Commissioner to review each and every Peer Review to 

conclude that they are covered, in their entirety, by section 123 of the 1992 Act.  

22. Secondly, in any case the FTT can, in so far as necessary, conduct an 

examination of all 60 Peer Reviews, or as wide a selection as it considers 

appropriate to resolve this appeal, including by considering a different selection 

from that conducted by the Commissioner. The DWP’s position is that no 

different conclusion will be reached regardless of which Peer Reviews are 

considered. Subject to any points arising under Ground 3, addressed below, it is 

not possible to address this further in open submissions, but the DWP suggests 

that not much elaboration is needed once the Peer Reviews are examined by the 

FTT.  

23. Ground 2 should be rejected.  

GROUND 3: “Errors in law in application of section 123”  

24. There were originally two quite distinct arguments under this ground as pleaded 

in the Grounds of Appeal. The Appellant’s Skeleton re-orders the points, and also 

adds a completely new, distinct point about the Secretary of State’s discretion to 

authorise disclose under section 123(9) of the 1992 Act.  

25. The points are addressed in the order that they are now advanced in the 

Appellant’s Skeleton.  

26. First, AS 31-33 takes issue with the approach as to whether information “relates 

to a particular person” taken by the Commissioner and advanced in the 

“Response” of the Commissioner and the DWP itself. The DWP continues to 

agree with and adopt the legal submissions of the Commissioner on this issue, 

and agrees with the Commissioner as to the breadth of the phrase “relates to”: see 

R v Smith [1975] QB 531 and, importantly in the present context, APPGER v 

FCO and IC, FTT, 3 May 2012. All that is necessary is that there must be “some 

connection” between the information and the person, so that it “touches” them 

(para 65 and 68). There is no need for the information to “refer to” the person.  
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27. The Appellant is right to say that the boundaries of whether information will 

relate to a person will be to some extent “fuzzy”, and legal submissions are no 

substitute for the FTT’s consideration of the actual Peer Reviews on the facts. 

However, allowing for that, the test is a broad one and the guidance above from 

Smith and APPGER should be followed here. The Appellant appears to accept 

that the test of whether information “relates to” a person is wider than whether it 

“refers to” that person.  

28. The conclusions and recommendations in the Peer Reviews plainly “relate to” the 

person whose death triggered the Peer Reviews in this sense. The conclusions are 

conclusions about the circumstances of that person. The recommendations arise 

from those circumstances and therefore relate to the individual.  

29. It is right, as the Commissioner recognises, that recommendations in the Peer 

Reviews can be more or less general. Some of the local and national 

recommendations make explicit reference to the individual (the DWP is content 

to adopt the examples given by the Commissioner in Section A of his 

Confidential Annex for this purpose), and in these cases obviously relate to those 

individuals.  

30. However, the DWP submits, in agreement with the Commissioner, that even the 

most general recommendations made (see Section B of the Confidential Annex) 

“relate to” the individual in the sense identified above. They arise out of the 

circumstances of that particular individual and plainly touch upon him and his 

circumstances. They have the necessary connection with the individual for the 

purposes of section 123 of the 1992 Act.  

31. As to AS 33, taking the points in turn:  

(a) There is plainly a limit to the ambit of section 123(1) of the 1992 Act. Section 

123(3) of that Act explicitly permits disclosure of certain very general material 

that does not enable information relating to a particular person to be 

ascertained from it. There is nothing surprising about requiring permission 

from that particular person where this test is not met. 

(b) The information provided about numbers of Peer Reviews plainly fell within 

section 123(3) of the 1992 Act – that is, the number of Peer Reviews was not, 
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by itself, information relating to a particular person. The fact that that 

information was provided says nothing about whether different information, 

contained within the Peer Reviews themselves and which does relate to a 

particular person, can be disclosed.  

(c) There is nothing “doubtful” about the interpretation advanced of section 

123(1) of the 1992 Act. The cardinal rule of any exercise of statutory 

construction is to consider the words used in the legislation in their context. It 

is fanciful to imagine a putative DWP employee solemnly asking himself 

whether information in (say) a Peer Review falls on one or other side of 

section 123, and then concluding that, given some ambiguity of language, he 

can disclose the information in question despite having not been authorised to 

do so. Government employees are well aware that they deal with sensitive 

information and can be expected, in cases of doubt, to err on the side of 

caution or seek authorisation. Far from undermining the approach suggested 

by the DWP, a consideration of the operation of section 123 as a criminal law 

statute reinforces the DWP’s position that it should be interpreted broadly.   

32. Second, it is still argued at AS 34 that it might make a difference to the 

application of section 123(1) of the 1992 Act that information has been “created 

by DWP, rather than acquired by it”. This is misconceived:  

(i) Information that is held by employees is necessarily acquired by them.  

(ii) If the argument were correct, it would seriously undermine section 123 of 

the 1992 Act. A conclusion or recommendation might plainly contain 

highly sensitive information relating to an individual. If the Appellant’s 

submission is correct, no matter how sensitive, section 123 would not 

protect it from disclosure (and that would not be confined to this case or 

to Peer Reviews).  

(iii) The very same argument was rejected by the FTT in Vijayakumar v DWP, 

25 June 2014, EA/2011/0235, as follows:  

16. It is argued by the Appellant that some of the information is not acquired as 

it has been generated by the DWP (e.g. letters written in pursuit of the 

Appellant’s claim for child support) however, the right to disclosure under 

FOIA relates to information not documents. We are satisfied that the 

information contained within the documents (whether generated or received) 

has been acquired by the employees in the course of the exercise of the 

Agency’s functions otherwise they would not know to whom to write and about 
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what (e.g. who are the parties and their representatives, the address of the 

property, the sums involved, the timescales involved and the legal parameters 

applicable). Consequently we are satisfied that the information is acquired.  

33. Thirdly, a completely new point is now taken at AS 35. This is that “neither the 

DWP nor the Commissioner have addressed whether disclosure would be made 

with lawful authority in this case, that is, authorised by the Secretary of State (s. 

123(9))”.  

34. However, section 123(9) of the 1992 Act is legally irrelevant here. It confers a 

discretion on the Secretary of State to personally authorise disclosure otherwise 

prohibited by section 123(1) of that Act. One simple way of putting that point is 

that the FOIA does not dictate, or allow the FTT to dictate, how the public law 

discretion conferred by section 123(9) should be exercised by the Secretary of 

State. The fact that section 123(9) confers a discretion on the Secretary of State to 

override the prohibition in section 123(1) does not take away from the basic 

character of section 123(1) as a prohibition on disclosure.  

35. That approach is confirmed by case law of the Information Tribunal / Upper 

Tribunal. In Hoyte v IC, 5 March 2008, the Information Tribunal proceeded on 

the assumption that, where an enactment prohibiting disclosure was subject to a 

discretion to release the information, the Information Commissioner and Tribunal 

could only override that discretion (so as to say that the information was not 

exempt within section 44 FOIA) if it considered that the exercise of the discretion 

to refuse disclosure was irrational or unlawful in a public law sense. Even that 

approach would permit the Secretary of State to rely on section 123 of the 1992 

Act in this case. It does not permit the FTT (or the Commissioner) to substitute its 

own judgment as to how the discretion should be exercised, and the Wednesbury 

hurdle is very high. However, in OFCOM v Morrissey [2011] UKUT 116 (AAC), 

the Upper Tribunal went one stage further, and said that any challenge to the 

exercise of the discretion would have to be by way of judicial review, and fell 

outside of the function of the Commissioner, FTT or Upper Tribunal on a 

statutory appeal relating to the refusal of a FOIA information request:  

61. Thus on our analysis the statutory roles of the Commissioner and the tribunal in 

this regard are very different from the role of the tribunal under consideration in 

Oxfam.  As noted earlier, under FOIA the tribunal's powers are restricted by reference 

to those of the Commissioner.  The relevant functions of the Commissioner for present 

purposes are limited to a verification exercise.  The Commissioner and the tribunal 
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both have expert knowledge of matters concerned with freedom of information – among 

them, although not relevant in the present case, assessing the public interest in 

disclosure of particular information.  Neither has expertise, however, in the functions 

entrusted to OFCOM by the 2003 Act. These are all significant distinctions from 

Oxfam, and accordingly nothing in our reasons should be taken as casting doubt on the 

decision reached in the circumstances of that case, or its potential relevance to other 

cases. 

62. We have noted earlier that both the Commissioner and the tribunal made reference 

to the decision of the tribunal in Hoyte.  The tribunal in that case examined whether or 

not the public authority (the Civil Aviation Authority) had acted unreasonably when it 

exercised its discretion not to disclose the disputed information.  We take the view that 

Hoyte does not take matters any further forward.  The point about jurisdiction to 

conduct a reasonableness review does not appear to have been identified as arising; at 

paragraph [53] onwards the tribunal examined the lawfulness of the public authority's 

exercise of discretion without any indication that its jurisdiction to do so was in 

dispute. Having had the benefit of full argument on the point, we take the view that as 

regards this particular issue the tribunal in Hoyte was wrong to embark upon a 

reasonableness review. In that case, as in this, the substantive outcome of the case is 

unaffected. 

63. In short, the task of the Commissioner is to make a decision whether, in any 

specified respect, a request for information made by a complainant to a public 

authority has been dealt with in accordance with the requirements of Part I of 

FOIA.  That may well require a view to be taken on the construction of a potentially 

relevant statutory bar on disclosure in other legislation. In the circumstances of the 

present case it did not extend to asking the questions which might be asked on the 

subject of reasonableness by a court of supervisory jurisdiction examining a challenge 

to OFCOM's failure to exercise powers available to it under the 2003 Act. 

36. Ground 3 should be rejected.  

GROUND 4: “Failure to consider previous disclosure” 

37. The argument is that some information within the request has already been 

disclosed to the public, and hence is outside of the protection of section 123(1) of 

the 1992 Act by reason of section 123(3)(b) of that Act. The only example given 

is the DWP’s response to the Coroner’s report into the death of Michael 

O’Sullivan.  

38. The argument is doubly misconceived, quite apart from the fact that it has no 

practical benefit for the Appellant in so far as he can already access the 

information in question:  

(i) The example given, namely the DWP’s response in the O’Sullivan case, is 

not a Peer Review. The DWP is not in fact completely sure what 

document is being referred to, but believes it is the DWP’s Response to a 

“Prevention of Future Deaths” (“PFD Report”) relating to Michael 
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O’Sullivan. The document in question is available online
1
, and a copy is 

provided herewith. There is no overlap with any Peer Review, because no 

Peer Review was carried out in the O’Sullivan case. So there is no scope 

for the application of section 123(3)(b) of the 1992 Act here. Its existence 

in the public domain is wholly irrelevant to whether section 123(1) of that 

Act covers the disclosure of Peer Reviews.  

(ii) For completeness, at the level of principle, information in the public 

domain is exempt from disclosure under section 21 FOIA. The suggestion 

at AS 38 that there might be other things in the public domain which the 

Appellant does not know about, and which are therefore not “reasonably 

accessible” to him, is plainly a fishing expedition. It is wholly unclear 

how the DWP is supposed to respond to this argument.  

39. Ground 4 should be rejected.  

CONCLUSION 

40. The FTT should dismiss the appeal.  

TIM BULEY 

LANDMARK CHAMBERS 

25 February 2016 

                                            
1
  https://www.judiciary.gov.uk/publications/michael-osullivan/.  

https://www.judiciary.gov.uk/publications/michael-osullivan/

