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A. Introduction 

 

1. The Respondent (“the Commissioner”) acknowledges the Appellant’s Notice 

of Appeal dated 15 October 2015 and serves this Response in accordance 

with rule 23 of the Tribunal Procedure (First-tier Tribunal) (General 

Regulatory Chamber) Rules 2009 (“the 2009 Rules”).  

2. The Appellant appeals under s.57 of the Freedom of Information Act 2000 

(“FOIA”) against the Commissioner’s decision notice dated 17 September 

2015 with the reference number FS50572129 (“the Decision”).  

3. As required by rule 23(3) of the 2009 Rules, the Commissioner hereby states 

that he opposes the Appellant’s appeal. 

4. This Response is accompanied by a short Confidential Appendix. The 

Confidential Appendix sets out the names and some of the circumstances of 

the individuals who are the subjects of the Peer Review, which form the 

disputed information in this case. Accordingly, the Commissioner makes a 

Rule 14 application asking that this material not be disclosed to the Appellant. 



B. Factual Background 

 

5. The Appellant is the founder of the Disability News Service. He is concerned 

about the impacts of recent changes to the system of benefits for disabled 

people in the UK. Prior to the request to which this Appeal relates, the 

Appellant had been in correspondence with the Department for Work and 

Pensions (“the DWP”) and had made a number of freedom of information 

requests. He had been informed that in appropriate circumstances, the DWP 

carries out peer reviews into the deaths of benefit claimants (in this 

Response, “Peer Reviews”). 

The Request  

 

6. On 13 October 2014, the Appellant wrote to the DWP, making a freedom of 

information request (“the Request”) in the following terms: 

Further to your Freedom of Information response 2014-3714, on 22 

September 2014, in connection with the records that DWP keeps of 

deaths that have been found to be connected to, or linked to, or 

partially caused by, the withdrawal or non-payment of disability 

benefits... 

On 10/10/14, I was told by the Department for Work and Pensions 

press office: “We take the death of any claimant seriously. Where it is 

appropriate, we undertake reviews into individual cases but we do not 

accept the argument of those who seek to politicise people’s deaths 

by linking them inaccurately to welfare policy. We keep guidance on 

dealing with vulnerable claimants under constant review.” 

Can you therefore please tell me now: 

1. How many such reviews of individual cases involving deaths have 

taken place in each of the last 10 years? [“Part 1”] 

2. Please give me as many details as possible for each review ie 

circumstances of death, date and location of death, which benefits 

were involved, and conclusion of review. [“Part 2”] 

3. Please provide me with copies of each of these reviews. [“Part 3”] 

7. The DWP responded on 10 November 2014. In response to Part 1, it 

explained that records were not held centrally, and cited the costs limit under 



s.12 FOIA in declining to collate this information. DWP’s handling of Part 1 of 

the Request is not in issue in this Appeal.  

8. In relation to Part 2, the DWP refused to provide the information it held, 

stating that: 

Peer Reviews contain a significant amount of sensitive personal 

information, relating to the person. They are internal documents, 

produced for internal purposes and not generally released to third 

parties. Section 123 of the Social Security Administration Act 1992 

provides that it is an offence to disclose any information relating to a 

particular person without lawful authority. This is not changed by the 

fact that the person concerned has died. Accordingly, it is not possible 

to provide the information requested. 

9. The DWP also refused to release information held within the scope of Part 3, 

citing its response to Parts 1 and 2. 

10. The Appellant requested an internal review on 11 November 2014. He 

narrowed the Request, so that it related to redacted versions of the Peer 

Reviews, and only to as many as could be provided within the costs limit:  

[…] you state that because details of names, etc, are confidential, you 

are not able to send me copies of any of the reviews. 

However, there is no reason why you could not redact names, 

addresses, etc, and any other identifying information from the reviews 

and then send them to me.  

I would be grateful if you could do this for as many of the most recent 

reviews of individual cases as you can within your £600 cost limit, and 

then email the ‘clean’ versions to me. […] 

11. The DWP replied on 19 February 2015, upholding its refusal for reasons it had 

given, although on this occasion it spelled out that it was relying on s.44 FOIA 

in order to resist disclosure. 

The Complaint to the Information Commissioner  

12. The Appellant wrote to the Commissioner on 21 February 2015 to complain 

about the handling of the Request. The Commissioner wrote to the DWP, 

which provided its response on 16 June 2015. The DWP provided some 



background information on changes to the benefits system for disabled 

people, made submissions on the application of s.44 FOIA, and provided the 

Commissioner with a sample of seven Peer Reviews. 

13. By a decision notice dated 17 September 2015, the Commissioner held that 

all of the information within the scope of the Request held by the DWP 

engaged s.123 of the Social Security Administration Act 1992 (“SSAA”), and 

was therefore caught by s.44 FOIA. Accordingly, it was absolutely exempt 

from disclosure. 

The Appeal 

 
14. By a Notice of Appeal dated 15 October 2015, the Appellant appealed against 

the Decision. His grounds of appeal are: 

1. The Commissioner failed to consider all parts of the Request, in 

that he proceeded on the basis that all information requested under 

Part 2 also fell within Part 3, when some information within Part 2 

might be held in documents other than the Peer Reviews themselves. 

 

2. The Commissioner failed to review all of the information within the 

scope of the Request, and so could not conclude that it was all caught 

by s.123 SSAA. 

 

3. Section 123 was incorrectly applied, in as much as conclusions and 

recommendations (i) were not information acquired by DWP 

Employees, and (ii) did not necessarily relate to a particular person. 

 

4. Part of the requested information was in the public domain, 

meaning that s.123 SSAA did not prevent its disclosure. 

 

C. Legal Framework 

 

15. Section 1 of FOIA provides a general right of access to information held by a 

public authority. The right is subject to a number of exemptions, contained in 

Part II of FOIA. The exemption in s.44 FOIA states, in relevant part: 

44 Prohibitions on disclosure. 

(1) Information is exempt information if its disclosure (otherwise than 

under this Act) by the public authority holding it— 



(a) is prohibited by or under any enactment […] 

 

16. By virtue of s.2(3)(h) FOIA, s.44 confers an absolute exemption from 

disclosure. That is to say that information will be exempt from disclosure 

where it falls within the ambit of s.44, no matter how strong the public 

interest in disclosure may be. 

17. Section 123 of the SSAA prohibits disclosure of information relating to 

particular persons in the following terms: 

123 Unauthorised disclosure of information relating to particular 

persons 

(1) A person who is or has been employed in social security 

administration or adjudication is guilty of an offence if he discloses 

without lawful authority any information which he acquired in the 

course of his employment and which relates to a particular person. 

[…] 

(3) It is not an offence under this section— […] 

(b) to disclose information which has previously been 

disclosed to the public with lawful authority. 

[…] 

(6) For the purposes of this section, the persons who are “employed in 

social security administration or adjudication” are— 

(a) any person specified in Part I of Schedule 4 to this Act or in 

any corresponding enactment having effect in Northern 

Ireland; 

18. Part 1 of Schedule 4 to the SSAA specifies that a civil servant in the DWP is a 

person capable of committing the offence created by s.123 SSAA. 

19. There is no guidance within SSAA as to when information ‘relates to’ a 

particular person. The words ‘relates to’, and cognate expressions, occur 

frequently in a wide range of legislation. They have often given rise to 

problems of interpretation, but it is generally agreed that they have a wide 

meaning. In R v Smith [1975] QB 531 (at 542B), Lord Denning MR held that 



‘The words "relating to" are very wide. They are equivalent to "connected 

with" or "arising out of."’ In APPGER v FCO and IC, FTT, 3 May 2012, the 

Tribunal considered the meaning of the phrase ‘realtes to’ in the context of 

s.23 FOIA (where information is exempt from disclosure if it relates to a 

security body). At ¶65, the Tribunal stressed the breadth of the phrase (and 

see also ¶68): 

Applying the ordinary meaning of the words “relates to”, it is clearly 

only necessary to show some connection between the information 

and a s.23(3) security body; or that it touches or stands in some  

relation to such a body. Relates to does not mean ‘refers to’; the latter 

is a narrower term.   

 

D. Submissions 

 

Ground 1 

 

20. By Ground 1, the Appellant contemplates that information within Part 2 of 

the Request may be held otherwise than in the Peer Reviews. The 

Commissioner is unsure whether the Appellant is referring to (i) information 

that is identical to some of the information within Peer Reviews, that is also 

held separately (as is suggested by Grounds ¶15: ‘where the conclusions to 

reviews include recommendations for future practice, those 

recommendations may well be held separately’), or (ii) information different 

from that contained within Peer Reviews, but still within the scope of Part 2. 

21. If interpretation (i) is correct: the right of access under FOIA is to information, 

not documents, and it would not change the application of s.123 SSAA or s.44 

FOIA if extracts from the Peer Reviews were also held separately in other 

documents. If the information meets the requirements of s.123 SSAA, it will 

continue to do so wherever it is held. (Whether or not it does so is addressed 

under Grounds 2 and 3 below). 

22. If interpretation (ii) is correct: Part 2 of the Request was for ‘as many details 

as possible for each review’. The Commissioner does not accept that Part 2 

should be construed as extending beyond the information contained in the 

Peer Reviews themselves. The words cited above should be read as meaning 



‘as many details as possible from each review’. That is their most natural 

meaning. Furthermore: 

a. The Appellant went on to give an exhaustive list1 of what was meant 

by ‘details for each review’. All of these would obviously be contained 

within the Peer Reviews themselves: ‘circumstances of death, date 

and location of death, which benefits were involved, and conclusion 

of review’; and 

b. Both DWP and the Appellant understood that the Appellant was 

seeking material from the Peer Reviews. In respect of Part 2, DWP 

based its response on information contained in Peer Reviews. The 

Appellant did not query this when requesting an internal review. He 

sought to refine his request, so as to obtain whatever details he could 

from the Peer Reviews. Effectively, he himself merged Parts 2 and 3. 

He wrote: ‘you state that because details of names, etc, are 

confidential, you are not able to send me copies of any of the 

reviews. However, there is no reason why you could not redact […] 

identifying information from the reviews and then send them to me’ 

(emphasis added).  

23. In the Commissioner’s submission, the Appellant’s approach at internal 

review demonstrates the scope of the original Request. In the alternative, the 

scope was narrowed at the stage of internal review, so that it was for as much 

information from the Peer Reviews as could be released without risk of 

identifying their subjects. 

24. Even if the Tribunal were to disagree with the Commissioner on this point, it 

is hard to see what ‘details for’ each review the DWP might hold that would 

not relate to the individual subject of that review, and so fall within the ambit 

of s.123 SSAA. 

Grounds 2 and 3 

 

25. Grounds 2 and 3 are closely related. Ground 3 asserts that the Commissioner 

was wrong to hold, on the basis of the information he reviewed, that all of 

the information in Peer Reviews (i) was acquired by a person subject to s.123 

                                                
1
 The Appellant prefaced the list with ‘ie’, meaning ‘that is’. The Commissioner accepts that he may have 

meant to say ‘eg’, meaning ‘for example’. Even if he did, and the subsequent list was therefore intended 

to be non-exhaustive, it still illuminates what is meant by ‘details for each review’ – namely details 

contained within each review.  



SSAA; and/or (ii) related to particular individuals. The Appellant asserts that 

conclusions and recommendations of the Peer Reviews would be unlikely to 

satisfy either condition.  Ground 2 asserts that the Commissioner ought not to 

have extrapolated from the information he did review to hold that all the 

information within scope held by DWP fell within s.123 SSAA, because other 

Peer Reviews might have contained information more generic than that 

which the Commissioner reviewed. Again, the Appellant postulates that 

conclusions and recommendations would not be caught by s.123 SSAA. 

26. As to ‘conclusions’: all of the Peer Reviews considered by the Commissioner 

follow a standard template. There is no section headed ‘Conclusions’. The 

section that most closely resembles a ‘conclusions’ section would be that 

headed ‘Summary of Findings / Lessons Learnt’. In all cases, this section 

summarises factual findings about the individual claimant’s case and 

considers whether that individual might have been dealt with differently. In 

the Commissioner’s view, all of this material unarguably relates to the 

individual who is the subject of the review. 

27. The Commissioner emphasises that the question of whether information 

‘relates to’ an individual is distinct from the question of whether an individual 

is identifiable from that information. At times, the Appellant equates the two, 

no doubt because the question of identifiability arises so frequently in the 

context of the Data Protection Act 1998, where it is central to the definition 

of personal data. However, identifiability is not relevant to the application of 

s.123 SSAA. Therefore, even where an individual is not identified in (or 

identifiable from) any given piece of information, the information may still 

relate to the individual if it sets out or draws on his circumstances. For 

instance, if the information in question were: ‘this customer received a good 

service from DWP’, then that information would relate to the customer in 

question, even though that individual could not be identified from it. 

28. As to ‘recommendations’: In each Peer Review, the section headed ‘Summary 

of Findings / Lessons Learnt’ is followed by two sections headed, respectively, 

‘Recommendations for Local Consideration’ and ‘Recommendations for 

National Customer Journeys’. These sections set out how the author believes 



the DWP might improve its performance in future, relative to the 

performance the author has identified in the case under consideration. 

29. The Appellant asserts that this information has been ‘created’ rather than 

‘acquired’. However, this distinction can only be true of the Peer Review’s 

author. Any other DWP employee would need to acquire the report (including 

the recommendations) before disclosing it. Such a disclosure would be no less 

an offence under s.123 SSAA than if the author herself disclosed the Peer 

Review, and it would therefore engage s.44 FOIA in the same way. Section 44 

is engaged wherever a statute prohibits disclosure of the information in 

question by the public authority holding it. Many statutes prohibit disclosure 

by creating criminal offences that can only be committed by an individual. In 

these circumstances, the wide phrasing of s.44 FOIA requires that the tribunal 

take a broad view of how the offence might be committed, by considering 

any of the public authority’s employees who are capable of committing it.  

30. The Appellant also asserts that recommendations as to future practice do not 

‘relate to’ a particular individual. The Commissioner disagrees. The phrase 

‘relates to’ has a broad meaning. It extends to ‘arising out of’ (per Lord 

Denning in R v Smith), and is broader than ‘refers to’ (APPGER). The Appellant 

(at Grounds ¶21) contends for a narrow meaning in order to further the 

purposes of FOIA, but FOIA cannot be prayed in aid to interpret the SSAA, 

simply because the two statutes interact in this particular context. In any 

event, where the phrase occurs in FOIA itself, it has also been held to have 

broad meaning (APPGER). 

31. In some cases, both the local and national recommendations make explicit 

reference to the circumstances of the Review subject. Examples are given in 

Section A of the Confidential Appendix to this Response.  

32. In all other cases, 2  the Peer Reviews make implicit reference to the 

circumstances of the Review subject. Examples are given in Section B of the 

Confidential Appendix to this Response. (In one case, the Peer Review author 

cross-references each recommendation to a paragraph of the ‘Summary of 

                                                
2
 Save for one Peer Review, which made no recommendations – see Confidential Appendix, Section C. 



Findings’ section of the Review, highlighting the linkage that is latent in all 

examples between the recommendations and the facts of the case.) 

33.  This is only to be expected: the task of the Peer Review author is to 

recommend improvements to whatever aspect of DWP practice has been 

highlighted as requiring improvement by the particular circumstances of the 

Review subject’s case. Necessarily, the recommendations are for how the 

DWP should handle future cases (i.e. cases other than that of the Review 

subject). Nonetheless, the recommendations relate to the Review subject, 

because they arise out of, and refer to, that individual’s circumstances. They 

are the lessons to be learned from the particular case, and could not have 

been formulated except by considering the experiences of the Review 

subject.   

34. If the submissions above are accepted, they are also an answer to Ground 2 

(see ¶25). In all cases, the recommendations of the Peer Reviews will arise 

out of the circumstances of the case under consideration, no matter how 

broad or general their reach. 

35. If the submissions above are not accepted, then in the Commissioner’s view it 

will be necessary to go through the recommendations sections of each of the 

Peer Reviews (not just the sample provided to the Commissioner), in the light 

of guidance from the Tribunal, in order to determine which information 

relates to the Review subject.  

Ground 4 

 

36. The Appellant contends that some of the requested information has already 

been disclosed to the public, and so is outwith the s.123 SSAA prohibition, by 

virtue of s.123(3)(b). He relies by way of example on the DWP’s response to 

the Coroner’s report into the death of Michael O’Sullivan. However, that 

report is of a different character to the Peer Reviews at issue in this appeal. 

The DWP was under a statutory duty to make such a response to the Coroner 

(by virtue of the Coroner’s (Investigations) Regulations 2013). By contrast, the 

Peer Reviews are internal DWP investigations, undertaken voluntarily by the 



DWP. Since the Request is for information from Peer Reviews, it would not 

extend to documents of the kind cited by the Appellant. 

37. In any case, to the extent that any information within the scope of the 

Appellant’s Request was also contained in any document disclosed to the 

public, it would be reasonably accessible to the Appellant by means other 

than a request under FOIA – and so would be absolutely exempt from 

disclosure by virtue of s.21 FOIA. 

E. Conclusion 

 

38. For the reasons given above, the Tribunal is respectfully invited to dismiss the 

Appeal. 

PETER LOCKLEY 

11KBW 

 

16 November 2015 

 

Address for service: 

Louisa Smith Solicitor  

Information Commissioner’s Office 

Wycliffe House 

Water Lane 

Wilmslow 

Cheshire SK9 5AF 


