
1 

 

Appeal No. EA/2015/0237 

IN THE FIRST TIER TRIBUNAL 

(INFORMATION RIGHTS)             

 

BETWEEN :- 

Mr John Pring 

Appellant 

- and – 

 

The Information Commissioner 

First Respondent 

- and – 

 

The Department of Work and Pensions 

Second Respondent 

 

___________________________________________ 

APPELLANT’S SKELETON ARGUMENT 

For the hearing on 3 March 2016 

___________________________________________ 

 

References to the open bundle are in the form [OB/page no.] 

 

Introduction 

1. This appeal arises from a request for information made by the Appellant to the Second 

Respondent (‘DWP’) on 13 October 2014.   The Appellant sought information regarding 

reviews conducted by DWP into the deaths of individuals who were or had been in receipt 

of disability benefits.  The Appellant sought as many details as possible regarding the 

reviews that had been carried out, including the circumstances of the death, date and 

location, which benefits were involved, and conclusions of the review.  The Appellant 

also requested copies of the reviews themselves. 
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2. DWP refused to disclose this information, relying on s.44 of the Freedom of Information 

Act 2000 (‘FOIA’) and contending that s.123 of the Social Security Administration Act 

1992 (‘SSAA’) prohibited disclosure of the information as it ‘relates to’ particular 

persons [OB/65].  DWP maintained that position following an internal review [OB/68], 

and by Decision Notice of 17 September 2015 the Information Commissioner upheld the 

decision [OB/1]. 

 

3. The Appellant appeals the Decision Notice on the following grounds: 

 

i. the Commissioner failed to consider all parts of the Appellant’s requests; 

 

ii. the Commissioner erred in concluding that the entirety of the information 

sought related to a particular person and engaged s.123 SSAA: the 

Commissioner had no basis on which to reach that conclusion; 

 

iii. the Commissioner erred in law in concluding that all or part of the 

information sought was caught by s.123 SSAA; and  

 

iv. the Commissioner failed to take into account that some of the requested 

information has already been disclosed by DWP, and consequently erred in 

concluding that s.123 SSAA applied to that information. 

 

 

Background to the Appellant’s information request 

 

4. The Appellant is the founder of Disability News Service, a service which provides in-

depth reporting on issues affecting the lives of disabled people.     

 

5. In the UK, there have been a number of reports of deaths caused by or linked to the loss 

or reduction of benefits.  Most recently, the coroner for Inner North London ruled that a 

disabled man’s death was a direct result of his being found fit to work through the ‘Work 

Capability Assessment’ process: [OB/22]. 
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6. In such circumstances, where it considers it appropriate to do so DWP conducts reviews 

of individual deaths.  The Appellant has not seen a copy of such a review but understands 

they include details about the individual, the circumstances of their death, the benefits 

involved, and conclusions/findings reached by DWP.  In his Response to the Appellant’s 

Grounds of Appeal, the Commissioner explains that reviews include, inter alia, sections 

headed ‘Summary of Findings / Lessons Learnt’, ‘Recommendations for Local 

Consideration’, and ‘Recommendations for National Customer Journeys’ (see [OB/40] 

at §§26, 28).  

 

 

The relevant legislation 

 

7. Pursuant to s.1 FOIA, public authorities are under a general duty to disclose information 

they hold where it is requested, and to confirm or deny whether information is so held:   

 

1.  General right of access to information held by public authorities. 

(1) Any person making a request for information to a public authority is 

entitled— 

 

(a) to be informed in writing by the public authority whether it 

holds information of the description specified in the request, and 

 

(b) if that is the case, to have that information communicated to 

him. 

 

(2) Subsection (1) has effect subject to the following provisions of this 

section and to the provisions of sections 2, 9, 12 and 14. 

 

(3) Where a public authority— 

 

(a) reasonably requires further information in order to identify and 

locate the information requested, and 

 

(b) has informed the applicant of that requirement, 

the authority is not obliged to comply with subsection (1) unless it 

is supplied with that further information. 

 

… 
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(6) In this Act, the duty of a public authority to comply with subsection 

(1)(a) is referred to as “the duty to confirm or deny”. 

 

 

8. Section 2(2) FOIA provides that this disclosure duty does not apply to certain ‘exempt 

information’: 

 

2  Effect of the exemptions in Part II 

… 

(2) In respect of any information which is exempt information by virtue of any 

provision of Part II, section 1(1)(b) does not apply if or to the extent that— 

(a) the information is exempt information by virtue of a provision 

conferring absolute exemption, or 

 

(b) in all the circumstances of the case, the public interest in 

maintaining the exemption outweighs the public interest in disclosing 

the information. 

 

 

9. Section 2(3) FOIA includes s.44 as a provision conferring an absolute exemption to 

disclosure.   

 

10. Section 44 FOIA states:  

 

44  Prohibitions on disclosure. 

(1) Information is exempt information if its disclosure (otherwise than under 

this Act) by the public authority holding it— 

 

(a) is prohibited by or under any enactment, 

(b) is incompatible with any EU obligation, or 

(c) would constitute or be punishable as a contempt of court. 

 

(2) The duty to confirm or deny does not arise if the confirmation or denial 

that would have to be given to comply with section 1(1)(a) would (apart from 

this Act) fall within any of paragraphs (a) to (c) of subsection (1). 

 

 

11. Section 21 FOIA provides that information is exempt from disclosure if it is reasonably 

accessible by other means: 
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21.— Information accessible to applicant by other means. 

 

(1) Information which is reasonably accessible to the applicant otherwise 

than under section 1 is exempt information. 

 

(2) For the purposes of subsection (1)— 

 

(a) information may be reasonably accessible to the applicant even 

though it is accessible only on payment, and 

 

(b) information is to be taken to be reasonably accessible to the 

applicant if it is information which the public authority or any 

other person is obliged by or under any enactment to communicate 

(otherwise than by making the information available for 

inspection) to members of the public on request, whether free of 

charge or on payment. 

 

(3) For the purposes of subsection (1), information which is held by a 

public authority and does not fall within subsection (2)(b) is not to be 

regarded as reasonably accessible to the applicant merely because the 

information is available from the public authority itself on request, unless 

the information is made available in accordance with the authority's 

publication scheme and any payment required is specified in, or 

determined in accordance with, the scheme 

 

 

12. The DWP and the Commissioner rely on s.123 of the Social Security Administration Act 

1992 to withhold disclosure of the requested information.  That provision states, in 

relevant part: 

 

123  Unauthorised disclosure of information relating to particular persons. 

(1) A person who is or has been employed in social security administration or 

adjudication is guilty of an offence if he discloses without lawful authority any 

information which he acquired in the course of his employment and which 

relates to a particular person. 

… 

 

(3) It is not an offence under this section— 

 

(a) to disclose information in the form of a summary or collection of 

information so framed as not to enable information relating to any 

particular person to be ascertained from it; or 

 

(b) to disclose information which has previously been disclosed to the 

public with lawful authority. 

  … 
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(6) For the purposes of this section, the persons who are “employed in social 

security administration or adjudication” are —  

 

(a) any person specified in Part I of Schedule 4 to this Act or in any 

corresponding enactment having effect in Northern Ireland; 

 

(b) any other person who carries out the administrative work of any of 

the government departments or other bodies or persons referred to in 

that Part of that Schedule or that corresponding enactment; and 

 

(c) any person who provides, or is employed in the provision of, 

services to any of those departments, persons or bodies; 

 

and “employment”, in relation to any such person, shall be construed 

accordingly. 

… 

 

(9) For the purposes of this section a disclosure is to be regarded as made 

with lawful authority if, and only if, it is made— 

 

(a) in accordance with his official duty— 

(i) by a civil servant; or 

(ii) by a person employed in the audit of expenditure or the 

investigation of complaints, who does not fall within subsection 

(8)(j) above; 

 

(b) by any other person either— 

(i) for the purposes of the function in the exercise of which he 

holds the information and without contravening any restriction 

duly imposed by the person responsible; or 

(ii) to, or in accordance with an authorisation duly given by, 

the person responsible; 

 

(c) in accordance with any enactment or order of a court; 

 

(d) for the purpose of instituting, or otherwise for the purposes of, any 

proceedings before a court or before any tribunal or other body or 

person referred to in Part I of Schedule 4 to this Act or Part I of 

Schedule 4 to the Northern Ireland Administration Act; or 

 

(e) with the consent of the appropriate person; 

 

and in this subsection “the person responsible” means the Secretary of State, 

the Lord Chancellor or any person authorised by the Secretary of State or the 

Lord Chancellor for the purposes of this subsection and includes a reference 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=42&crumb-action=replace&docguid=I9E752B50E44B11DA8D70A0E70A78ED65
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=42&crumb-action=replace&docguid=I31F92B81CA8111E09785FF298A5740B8
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=42&crumb-action=replace&docguid=I31F92B81CA8111E09785FF298A5740B8
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to “the person responsible” within the meaning of any corresponding 

enactment having effect in Northern Ireland. 

 

(10) For the purposes of subsection (9)(e) above, “the appropriate person” 

means the person to whom the information in question relates, except that if 

the affairs of that person are being dealt with—  

 

(a) under a power of attorney; 

 

(b) by a controller appointed under Article 101 of the Mental Health 

(Northern Ireland) Order 1986; 

 

(c) by a Scottish mental health custodian, that is to say a guardian or 

other person entitled to act on behalf of the person under the Adults 

with Incapacity (Scotland) Act 2000 (asp 4);  

 

(d) by a mental health appointee, that is to say— 

(i) a person directed or authorised as mentioned in sub-

paragraph (a) of rule 38(1) of Order 109 of the Rules of the 

Supreme Court (Northern Ireland) 1980; or 

(ii) a controller ad interim appointed under sub-paragraph (b) 

of the said rule 38(1), 

 

the appropriate person is the attorney, controller, custodian or 

appointee, as the case may be, or, in a case falling within paragraph 

(a) above, the person to whom the information relates.  

 

… 

 

 

Grounds of Appeal 

 

13. For the following reasons, the Appellant submits the Commissioner erred in concluding 

that s.123 is engaged and precludes disclosure of the entirety of the withheld information. 

 

14. The Appellant has not seen the withheld information, and proceeds on the basis of the 

descriptions provided by the Respondents.  On the basis of those descriptions, the 

Appellant submits it is highly unlikely that the entirety of the withheld information 

engages s.123.  The Appellant therefore considers that it will be necessary for the 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=42&crumb-action=replace&docguid=I5FAA1020E42311DAA7CF8F68F6EE57AB
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=42&crumb-action=replace&docguid=I5FAA1020E42311DAA7CF8F68F6EE57AB


8 

 

Tribunal to consider the entirety of the information, and the extent to which different 

parts of the information may engage the exemption. 

 

 

Ground (i): The Commissioner failed to consider all parts of the Appellant’s request 

 

15. In reaching his Decision, the Commissioner (and, it appears, DWP) failed to consider the 

entirety of the Appellant’s request.  

 

16. The Appellant’s request was in three parts: 

 

(1) How many such reviews [into the deaths of disability benefits claimants] 

have taken place in each of the last 10 years? 

(2) Please give me as many details as possible for each review i.e. 

circumstances of death, date and location of death, which benefits were 

involved, and conclusion of review. 

(3) Please provide me with copies of each of these reviews. 

 

17. DWP provided some information under part (1) of the request, and that response is not 

at issue in this appeal.  In its initial response and its response following review, DWP 

dealt with parts (2) and (3) together, relying on s.44 FOIA and s.123 SSAA.   

 

18. The Appellant complained to the Commissioner.  In correspondence with the Appellant, 

the Commissioner explained that ‘The scope of the Commissioner’s investigation was to 

determine whether the DWP is entitled to rely on section 44… as a basis for refusing to 

provide the information you requested at items 2 and 3 of the request’: [OB/93].  

However, in the Decision Notice (§9), the Commissioner explained that he considered 

“that items 2 and 3 of the request are essentially asking for the same information”: 

[OB/3].  The Commissioner then proceeded to consider item 3 of the request only. 

 

19. In so doing, the Commissioner failed to recognise that some or all of the information 

sought under part (2) might be held by the DWP in documents other than the reviews 

sought under part (3).  The Commissioner therefore failed to investigate and consider the 

totality of the Appellant’s request. 
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20. The Appellant is not in a position to know where, and how, DWP may hold information 

falling within the scope of his request.  Part (2) of his request therefore sought ‘as many 

details as possible’ for each review, while part (3) sought copies of the reviews 

themselves.  The Appellant can see no reason why details about the reviews may not be 

held separately to the review themselves.  The Appellant is not in a position to know if 

that information is exclusively contained in the reviews.  For example, while the 

Appellant is aware that the reviews themselves contain sections setting out 

conclusions/recommendations, it does not follow that conclusions from the reviews are 

not also addressed by DWP elsewhere.  It seems entirely possible to the Appellant that 

the reviews may contain conclusions specific to individual cases, but general, systematic 

conclusions may be addressed separately.   

 

21. In their responses to this ground, both the Commissioner and DWP contend part (2) of 

the request should not be interpreted as including anything beyond the information sought 

by part (3).  Indeed, the Commissioner suggests that a gloss should be put on the wording 

of the Appellant’s request, to interpret it as seeking ‘as many details a possible from each 

review’: see [OB/40] at §22.  There is no reason why such a gloss should be applied.  As 

a matter of language, it is unnecessary.  However, even if the meaning of the request 

were unclear, the proposed interpretation is illogical: if the Appellant only sought 

information contained in the reviews, it would have been sufficient for him to request 

those reviews only. 

 

22. The Commissioner contends alternatively that the Appellant’s request should be taken to 

have narrowed at the internal review stage.  That is contrary to the Commissioner’s own 

position during his investigation, where he represented to the Appellant that the scope of 

his investigation was DWP’s handling of both parts (2) and (3) of the request: see 

[OB/93]. 

 

23. Notably, DWP does not confirm or deny whether it holds any information falling within 

the scope of part (2) of the request, if that part is given its natural meaning and not limited 

to information contained in the reviews themselves.  If DWP is correct that part (2) 

‘added nothing’ to part (3), presumably DWP will be able to confirm that no such 

information is held (see DWP’s Response, [OB/56] at §16).  
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24. The effect of DWP’s and the Commissioner’s approach is to penalise the Appellant for 

not being able to identify all the sources in which the information he seeks may be held.  

That is contrary to s.1 FOIA, which requires public authorities to identify any information 

they hold that falls within the scope of an information request.  The Appellant is not in a 

position to know where and how information may be held, and relied on the 

Commissioner to investigate his request fully.  It is apparent from the Decision and the 

Commissioner’s Response that the Commissioner failed to do so in this case. 

 

 

Ground (ii): No basis to conclude s.123 SSAA is engaged in respect of the entirety of the 

information 

 

25. It is apparent that in reaching the Decision, the Commissioner did not review the entirety 

of the withheld information.  Rather, the Decision was based on the Commissioner’s 

review of “a selection” of the reviews requested (see Decision Notice, §15). 

 

26. Having considered only some of the withheld information, the Commissioner had no 

basis to conclude that the entirety of that information was necessarily caught by s.123 

SSAA.  The Appellant has highlighted that ‘conclusions’ contained in the reviews may 

not relate to a particular person and so may not engage s.123 SSAA, and this may also 

be true of other aspects of the reviews or details about them.  The Commissioner appears 

to reach his conclusions about the nature of the information based on a sample of the 

reviews only. 

 

27. The Appellant respectfully invites the Tribunal to consider the entirety of the withheld 

information when assessing whether s.123 SSAA is engaged: that is, all the reviews 

themselves and any information within the scope of part (2) of the request.  For the 

reasons set out below, the Appellant considers it unlikely that all of the information will 

necessarily engage s.123. 
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Ground (iii): Information not caught by s.123 SSAA 

 

28. The Appellant contends the Commissioner erred in concluding that s.123 SSAA is 

engaged in respect of the entirety of the withheld information.  The Appellant makes his 

submissions in this regard as fully as possible, on the basis of what he understands to be 

DWP’s approach when the death of a benefits claimant occurs.  However, the Appellant 

has not seen the withheld information and these submissions are, by necessity, high-level 

and broad.  The Appellant invites the Tribunal to consider the totality of the withheld 

information in light of the relevant provisions, on the basis that it is possible that some 

of the information, but not necessarily all, engages s.123 SSAA. 

 

29. Section 123 SSAA applies where information is acquired by a DWP civil servant, in the 

course of his employment, and where the information relates to a particular person.  

Section 123 provides that it is an offence to disclose such information without lawful 

authority.  Disclosure is made with lawful authority, and is therefore not an offence, 

where is it is authorised by the Secretary of State, the Lord Chancellor, or any person 

duly authorised by them as the ‘person responsible’: s.123(9). 

 

30. It appears to the Appellant that the Commissioner mis-applied s.123 by (a) interpreting 

whether information ‘relates to´ a particular person too widely; (b) failing to consider 

and/or too widely interpreting when information is ‘acquired by’ an employee; and (c) 

failing to consider that disclosure could be made with lawful authority, on the 

authorisation of the Secretary of State. 

 

31. First, the Appellant accepts that s.123 is not limited to information which ‘refers to’ an 

individual: information which ‘relates to’ an individual may be broader.  However, the 

Appellant rejects the submission of the Commissioner and DWP, that information can be 

said to ‘relate to’ an individual for this purpose merely if it ‘touches them’, has ‘some 

connection’ to them (DWP’s Response at §24), or ‘arises out of’ particular circumstances 

(Commissioner’s Response at §30).  

 

32. In the Appellant’s submission, these formulations do not assist in determining when 

information ‘relates to’ a particular individual for the purposes of s.123 SSAA, and when 

it does not.  As the Upper Tribunal recognised in All Party Group on Extraordinary 
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Rendition v Information Commissioner and Foreign and Commonwealth Office [2013] 

UKUT 560 (AAC) (‘APGER’), whether information ‘relates to’ a particular subject is a 

concept which will have “fuzzy boundaries”: APGER at §45.  It is therefore necessary to 

consider the specific information at issue. 

 

33. The Commissioner explains that the reviews generally contain summaries of the review 

findings, and recommendations for future local and national consideration.  The 

Appellant submits that generic conclusions and recommendations are unlikely to ‘relate 

to’ a particular person for the purpose of s.123 SSAA, and that accordingly, in respect of 

this information at least, the s.44 exemption is not engaged.  While conclusions would 

not have been made were it not for the individual’s death and the subsequent review, 

s.123 should not be interpreted so broadly as to preclude disclosure of any information 

that has originated in this way: 

 

a. It is apparent from s.123 as a whole that the prohibition on disclosure is 

intended to protect the interests of the individual to whom the information 

relates: thus, sub-section 123(9)(e) provides that disclosure of information is 

not an offence if it is made with the consent of the person to whom the 

information relates (or the appropriate person dealing with their affairs – 

s.123(10)).  It would be an odd result if an individual could consent, and 

therefore render lawful, disclosure of generic conclusions which do not 

concern them in any way but which relate to how the DWP might perform in 

future. 

 

b. The contrary, broad approach advanced by DWP would have precluded DWP 

from providing the information sought by part (1) of the Appellant’s request 

– that is, the number of reviews of individual cases.  That information ‘arises 

out of’ the individual reviews just as do general conclusions.  It is apparent 

that DWP did not take such a narrow approach to that information, as it 

disclosed the part (1) information it held. 

 

c. Section 123 SSAA is a penal provision, in that a person who makes unlawful 

disclosure is guilty of an offence (s.123(1)).  The doctrine of doubtful 
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penalisation applies, such that the provision should be construed restrictively.  

As explained in Bennion, Statutory Interpretation, 5th ed. (2008), p 825:  

 

“It is a principle of legal policy that a person should not be penalised 

except under clear law (in this Code called the principle against 

doubtful penalisation). The court, when considering, in relation to the 

facts of the instant case, which of the opposing constructions of the 

enactment would give effect to legislative intention, should presume that 

the legislator intended to observe this principle. It should therefore 

strive to avoid adopting a construction which penalises a person where 

the legislator's intention to do so is doubtful or penalises him or her in 

a way which was not made clear. In some cases however the court may 

find that the intention to impose the detriment was so strong as to require 

the doubt to be overridden.” 

 

34. Second, the Commissioner failed to recognise that some of the withheld information is 

created by DWP, rather than acquired by it.  Where conclusions are written by a DWP 

employee as part of a review, those conclusions are not ‘acquired’ by the employee, 

although surrounding information such as the details of the person involved may be.  

Section 123 therefore cannot apply to preclude disclosure of such conclusions, providing 

none of the acquired information is disclosed with them. 

 

35. Finally, neither DWP nor the Commissioner have addressed whether disclosure would 

be made with lawful authority in this case, that is, authorised by the Secretary of State 

(s.123(9)).  As noted below, some of the requested information has been disclosed, 

presumably on the authorisation of the Secretary of State, such that s.123 is not engaged. 

 

Ground (iv): Information already disclosed 

 

36. The Appellant is aware that some of the requested information has previously been 

disclosed by DWP: see for example [OB/25], which report contains details of the death 

of Mr Michael Brendan O’Sullivan.  Section 123 therefore cannot preclude disclosure of 

this information (s.123(3)(b)).  
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37. The Commissioner and DWP contend that this information is of a different type than that 

requested by the Appellant.  However, while not a copy of the review itself, information 

contained in this report falls within part (2) of the Appellant’s request as it is includes, 

inter alia, the circumstances of the individual’s death and the benefits involved.  Indeed, 

disclosure of the report highlights that information falling within part (2) of the 

Appellant’s request is held by the DWP outside the reviews themselves. 

 

38. Nor is it sufficient for the Respondents to state that as the information is in the public 

domain, it is exempt from disclosure pursuant to s.21 FOIA.  Section 21 provides that 

information is exempt if it is reasonably accessible to the Appellant by other means.  

While the Appellant is aware of one report in the public domain, DWP has not explained 

whether any similar reports have been disclosed, and if so, when and how.  It appears 

DWP will not confirm what information has been made publically available, or where it 

is available.  In these circumstances, to the extent that other information is in the public 

domain it cannot be said that it is reasonably accessible to the Appellant. 

 

 

Conclusion 

 

39. For the above reasons, and so far as he is able without sight of the withheld information, 

the Appellant submits s.123 SSAA does not preclude disclosure of all the requested 

information.  The Appellant respectfully invites the Tribunal to consider the withheld 

information in light of the submissions set out above, and to allow this appeal.   

 

 

 

 

 

ELIZABETH KELSEY 

Monckton Chambers 

22 February 2016 


